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(i) 


QUESTION PRESENTED 


Is a permanent civil service preference eligible 


estopped to claim her rights of appeal to the Civil 
Service Commission by reason of negative answers to 
the question "Were you ever in the United States 
Military or Naval Service during time of war?" in 
Civil Service forms, and in orally stating she was not 
entitled to a veteran's preference at the hearing which 
resulted in her discharge. 
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BLOSSOM VIGDOR, 
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Vv. 


PHILLIP YOUNG, 
Chairman, et al., 
Members, U. S. Civil Service Commission, 


Appellees. 
APPEAL “FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 





| 


| 


The jurisdiction of this Court is invoked under the provisions of 
Title 28, U.S.C. 1291. , 





STATEMENT OF THE CASE 


Appellant enlisted as an apprentice seaman in the United States 
Navy on February 3; 1944, as a Midshipman at the Naval Reserve 
Midshipman's School, V-9 program, Northampton, Massachusetts, 
undertaking to qualify as an officer. She did not qualify and was 
discharged under honorable conditions on March 16, 1944. On 
September 3, 1946, she filed application for civil service employment 
on Form SF-57, answering in the negative if she had been in the United 
States military or naval service during time of war. In filling out 
succeeding forms, which concerned her employment in September 1946 
as an educational therapist in the Veterans Administration in [linois, 


she answered No” to the question of war-time military service (J. A. 13). 


On April 12, 1954, removal proceedings were initiated against 
her, under the provisions of Section 9. 102 Civil Service Commission 
Regulations, by the authorities of the Veterans Administration Hospital 
at Hines, Dlinois, and, following a hearing conducted April 20 through 
April 23, 1954 she received notification by letter dated May 7, 1954 
that her employment was terminated effective May 10, 1954 (J. A. 7). 
She did not claim veterans’ preference at the hearing. 


On May 24, 1954, appellant, through counsel, filed an appeal 
with the Seventh Civil Service Region at Chicago, Dlinois (J.A. 8). 


The appeal was accepted, and by letter of June 28, 1954 the 
Regional Office, without consideration of the merits, held her removal 
invalid on the ground her military discharge, furnished them, showed 
her entitled to a veteran's preference and separation procedures as 
provided by c. 287, 58 Stat. 390, as amended (5 U.S.C.A., Sec. 851, 
et seq.), Section 14 of the Veterans' Preference Act. The Regional 
Office recommended reinstatement (J.A. 10). The Veterans 
Administration Hospital appealed to the United States Civil Service 
Commission on July 1, 1954, acknowledging her preference; their 
responsibility to determine her status; no requirement in the statute 
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or regulations which required her to make known her entitlement nor 

any reason which excused their failure to follow the required procedures, 
but claiming they had discharged their responsibility in trying to 
ascertain her status (J. A. 13). 


| 

On April 27, 1955, the United States Civil Service Commission 
held the doctrine of estoppel was applicable to the case, and reversed 
the decision of the Seventh Civil Service Region and rescinded the 
recommendation for her restoration. Her appeal under Section 14 of 


the Veterans' Preference Act was dismissed (J.A. 18). 


Appellant filed a petition in the United States District Court for 
the District of Columbia, to which answer was filed by appellees. (J A. 4). 
Cross motions for summary judgment (J.A. 19, 20) were argued 
and the court on January 22, 1957, entered a memorandum sustaining 
the Civil Service Commission (J.A. 22), and on April 30, 1957 the 
Court entered an Order granting appellees’ motion for summary 
judgment (J.A. 24). This appeal followed (J.A. 25). | 


STATUTE INVOLVED | 
Veterans’ Preference Act, Sec. 14, 5 U.S.C.A. Sec. 863: 


No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service * * * shall be discharged * * * © 
except for such cause as will promote the efficiency | 
of the service and for reasons given in writing, and | 
the person * * * shall have at least thirty days' 
advance written notice * * * stating any and all 
reasons, specifically and in detail, for any such 
proposed action; such preference eligible shall be 
allowed a reasonable time for answering the same | 
personally and in writing, and for furnishing affidavits 
in support of such answer, and shall have the right to 
appeal to the Civil Service Commission from an adverse 
decision of the administrative officer so acting, such: 
appeal to be made in writing within a reasonable length 
of time after the date of receipt of notice of such adverse 
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decision: Provided, that such preference eligible shall 
have the right to make a personal appearance, or an 
appearance through a designated representative, in 
accordance with such reasonable rules and regulations 
as may be issued by the Civil Service Commission; after 
investigation and consideration of the evidence submitted, 
the Civil Service Commission shall submit its findings 


and recommendations to the proper administrative officer 
x** xk 


STATEMENT OF POINTS 


A permanent civil service preference eligible's discharge 
under the Veterans Administration Integration Hearing and Appeal 
procedure is illegal. 


SUMMARY OF ARGUMENT 


The procedural requirements of the Veterans’ Preference Act, 
Sec. 14, 5 U.S.C. A. Sec. 863 are mandatory, and appellant is not 
estopped to proceed on appeal under the statute, even though she 
disclaim being in the military service when asnwering the question 
contained in civil service forms and denial and/or failure to claim 
veterans’ preference at the original administrative hearing which 
resulted in her discharge. 


A veteran must be accorded the procedural requirements of the 
Act when his status is ascertained. Appellant's entitlement, through 
counsel, was discovered shortly after her discharge on May 10, 1954, 
and proper appeal filed. Corrective action, without prejudice to 
either party, was directed by the Regional Civil Service office on 
June 28, 1954, to insure statutory compliance and a legal determination 
of the discharge. The Veterans Administration appeal of July 1, 1954, 
from this directive, was under consideration by the appellees until 
April 27, 1955, (10 months), on which date they ruled appellant was 
estopped to claim her statktory rights, the regional office was reversed, 
and her discharge sustained. 


me 
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Estoppel does not apply to administrative proceedings. Even 
if it did, there is no prejudice to the appellees, and even if appellees 
could show prejudice, the responsibility is their own. | 


ARGUMENT | 


I. The Veterans' Preference Act Is Mandatory. 


The act, created and enacted for the benefit of veterans, uses 
the word "shall" in its phraseology. The mandatory nature of the 
act is recognized by the Civil Service Commission (J. A. 9): 


There is nothing in the law or in the regulations 
which requires that an employee make known his 
entitlement to preference, and there is no provision | 
which would excuse an agency's failure to follow the | 
prescribed procedure merely because an employee's | 
entitlement to preference was not known. It is the 
responsibility of the employing agency to ascertain | 
whether or not an employee is entitled to the benefits | 
of Section 14 and to follow prescribed procedures 
wherever appropriate. (Underscoring supplie 


The appeal of the administrative officer to the Civil Service 
Commission admits her entitlement and relates the efforts to ascertain 
her status (J.A. 13), apparently to show compliance with Sec. I - 26.01 
of the Federal Personnel Manual (J.A. 11): | 

The Commission will not accept as a valid reason 

for not complying with the provisions of Part 22 the 2 

mere showing that the agency was unaware at the 


time the adverse action was initiated that the employee 
was a preference eligible. 


Since appellant's appeal was initiated with and pursued to and 


through the Civil Service Commission without regard to merits and 
solely on the question of remedy, the only ground upon which to sustain 
the administrative officer's action was estoppel (J. A. 19). 
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The United States Court of Claims, following the reasoning of the 
Supreme Court, held the statute to be mandatory in Wittner v. United 
States, 76 F. Supp. 110: 


We held in the case of Elchibegoff v. United States, 
106 Ct. Cl. 541, that the procedure provisions of the 
Act of 1912 in respect to charges against civil service 
employees were mandatory. To hold otherwise would 
be to hold that Congress was merely engaging in mental 
exercise when it enacted such provisions. They were 
enacted for the protection of civil service employees 
against arbitrary action by officials. * * * 


We merely hold that the established procedure must 
be followed in order to effectuate a legal dismissal. 


The application of res judicata and estoppel to administrative 
proceedings has been considered and rejected by this Court. Churchill 
Tabernacle v. Federal Communications Commission, 81 U.S. App. D.C. 
411, 160 F. 2d 244: 


This we think follows from the well settled doctrine 
that RES JUDICATA and equitable estoppel do not 
ordinarily apply to decisions of administrative 
tribunals; ” for such tribunals are in this respect -- 
and in many others -- SUI GENERIS, and this the 
Supreme Court has emphasized in warning us that 
we may not transplant into the realm of 
administrative law rules of procedure, trial and 
review which have evolved in the history and 
experience of courts.°® 


This Court again considered the question in Jason v. Summerfield, 
94U.S. App. D.C. 197, 203, 214 F. 2d 273, reaffirming its view in 
the Churchill Tabernacle case. 


1 United States v. Perkins, 1116 U.S. 483, 6S. Ct. 449, 29 L. Ed, 700: and United States v. 
Wickersham, 201 U.S. » page 472 of 26S. Ct. 469, 50 L. Ed. 798. 


2 wallace Corp. v. N.L.R.B., 1944, 323 U.S. 248,253, 65S. Cr. 238, 89 L. Ed. 216; Brougham v. 
Blaiton Hig. Co 1919, B4TU.S. 495, 501, 39S. Ct. 363, 63 L. Ed. 725; Houghton v. Payne. ‘Payee T504, 
oS 88, iOS He, 24S. Cr. 590, 48 L. Ed, 88; N.L.R.B. v, Baltimore Transit Co., i ci iss 1944, 140 F. 

2d 51, 54, cert. denied, 1944, 321 U.S. 795, 64S. Ct. 848, 88 L. Ed. 1084. 


3 ommunications Commissicn v. Pottsville Broadcasting Co., 1940, 309 U.S. 134, 144, 60 
$. cle <a sa a Ed a_aCr——— 
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The Supreme Court, in Dismuke v. United States, 297 v. S. at 
page 172, 56S. Ct. at page 403, stated: 


But, in the absence of compelling language, resort | 
to the courts to assert a right which the statute creates 
will be deemed to be curtailed only so far as authority | 
to decide is given to the administrative officer. [If | 
the statutory benefit is to be allowed only in his 
discretion, the courts will not substitute their diersitin 
for his. 

aK * * 

But the power of the administrative officer will not, 
in the absence of a plain command, be deemed to 
extend to the denial of a right which the statute 
creates, and to which the claimant, upon facts found | 
or admitted by the administrative officer, is entitled. 


II, Appellant Is Preference Eligible 


The purpose of military service questioning in civil service 


applications for employment and employment records is to establish 
entitlement to rights not accorded non-veterans and to reward and 
protect for services rendered. The question leads to benefits if a 
"veteran" in contemplation of law -- a legal question. Appellant 
served as a midshipman in an officer training program a few days over 
one month, and was discharged after failure to qualify for a commission. 
She did not consider herself a "veteran", and, in fact, her service did 
not qualify her for many veterans' benefits granted by Congress. Her 
affidavit explains her failure to claim dismissal procedures under the 
Veterans' Preference Act (J.A. 21), and the affidavit of former counsel 
(J.A. 12) and statement of the hearing officer (J.A. 17) show 
intermingling of questions on "service" and "entitlement to a hearing 
under Sec. 14". Only after investigation and study by subsequent 
counsel was the issue determined (J.A. 10), after which all concerned 
admitted her entitlement. Her entitlement was a question of law. 


The record setting forth the reasons for her dismissal demonstrates 
a personality conflict, not ability deficiency. | 
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Such a conflict is more susceptible of a situation not dictated by 
calm and impartial consideration. Her alleged insubordination at the 
reprimand hearing of April 8, 1954 formed the major premise for her 
discharge effective May 10, 1954 (J.A. 7). Her appeal counsel 
notified the Seventh Regional Civil Service office of her veteran's status 
on May 24, 1954(J.A. 8). The hospital administrative officer 
received unofficial notification thereof shortly after, and official 
recommendation of reinstatement and corrective procedures came on 
June 28, 1954 (J.A. 11). Procedural errors could have been 
expeditiously corrected, and, if another discharge resulted, it seems 
most reasonable to assume the issues would have been finally 
determined on the merits much before April 27, 1955, when the Civil 
Service Commission finally dismissed the appeal on the ground of 
estoppel (J.A. 18). 


A civil servant accumulates valuable personal rights through 
length of service. A forfeiture of these rights, as well as the status 
of a "fired" civil servant, is a heavy penalty, and especially so 
without any consideration of the merits by an impartial person or body. 


CONCLUSION 


The provisions of the Veterans’ Preference Act are mandatory. 
Estoppel has no application, and appellant is entitled by reason of her 
preference to a hearing and appeal as provided by law. For these 
reasons the determination of the Civil Service Commission, appellees, 
should be set aside and held for naught, and direction entered to grant 
appellant the rights and procedures established by Congress. 


REX K. NELSON 
OF COUNSEL: | EUGENE X. MURPHY 


SC.ARIANO, COOPER & DONAT 211 C Street, N. W. 
Batavia, [linois Washington 1, D. C. 


Attorneys for Appellant 
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1 
JOINT APPENDIX 


[Filed July 23, 1955] 
UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 


) Ss. 
) 


IN THE UNITED STATES DISTRICT COURT 
THEREOF 


BLOSSOM VIGDOR, 
61 East Goethe St., 
Chicago, Illinois 


Petitioner 3246-55 


vs. 


PHILLIP YOUNG, CHAIRMAN: 
GEORGE M. MOORE, MEMBER; 
FREDERICK LAWTON, MEMBER; 
UNITED STATES CIVIL SERVICE 
COMMISSIONERS, 


eT Nee ee ee Nee Nee eee Nee eee Nee eee ee ee Se ee” 


Respondents. ! 

PETITION TO REVIEW AN ADMINISTRATIVE DECISION 

OF THE UNITED STATES CIVIL SERVICE COMMISSION 

Blossom Vigdor, by her attorneys, Cooper & Donat, pathouy 
Scariano alleges as follows: 

1. That the petitioner brings this action against the seapondonts 
pursuant to the provisions of Section 10 of the Administrative Procedure 
Act 5 U.S.C. Section 1009. ) | 

2. That this Court has jurisdiction of this action e : of 
Section 10 of the Administrative Procedure Act. 

3. That the petitioner is a citizen of the United States _ a 
resident of the State of Illinois and the respondents are the duly 
appointed qualified and acting commissioners of the United States 
Civil Service Commission, an agency of the United States Government, 
and as such Commissioners are charged with the administration of an 
Act known as "Veterans Preference Act of 1944", 5 U.S. C. Section 857, 
et seq. 
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4. That on February 3, 1944, the petitioner enlisted as an 
apprentice seaman in the United States Navy, was on active duty at the 
Naval Reserve Midshipman's School, Northampton, Massachusetts and 
she was discharged under honorable conditions from the United States 
Navy on March 16, 1944, all of which will more fully appear from Ex- 
hibit B attached hereto and made a part hereof. By virtue of such mili- 
tary service petitioner became entitled to the benefit of the provisions 
of the Veterans Preference Act of 1944, Sections 851 and 863, 5 U.S.C., 
yet the respondents have refused to acknowledge the said statutory rights 
of the petitioner and persisted in such refusal to the injury and detri- 
ment of the petitioner. 

5. On April 12, 1954, petitioner was employed as a permanent 
Civil Service employee, by the United States Veterans Administration 
in the State of Illinois, as an Educational Therapist, General Service 
Classification No. 7 at a salary of $4,550 per annum, and had been so 
employed for more than seven years prior to said date. 

6. On May 7, 1954, petitioner was notified by the United States 
Veterans Administration that effective May 10, 1954, she would be re- 
moved from her aforesaid position, all of which will more fully appear 
from Exhibit A attached hereto and made a part hereof, and on said 
last named date the petitioner was discharged from her said position. 

7. That subsequent to the action described in paragraph 6 hereof, 
and within the time provided by the applicable laws and regulations, the 
petitioner appealed from the order of discharge of the United States 
Veterans Administration, Exhibit A, to the Seventh United States Civil 
Service Regional Director on the United States Civil Service Commission, 
and on June 28, 1954, the Regional Director of the Seventh United States 
Civil Service Region, in a written opinion attached hereto as Exhibit B, 
informed the Veterans Administration that said administration had not 
complied with Section 14 of the Veterans Preference Act and recommended 
that the petitioner be restored to her position. 

8. That on July 1, 1954, pursuant to applicable regulations of the 
United States Civil Service Commission, the United States Veterans 
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Administration appealed to the United States Civil Service Commission 
from the decision of its Seventh United States Civil Service Regional 
Director, Exhibit C, and on April 27, 1955, the United States Civil 
Service Commission "for the purposes of this appeal" reversed the 
decision and withdrew the recommendation of its said Regional Director, 
all of which will more fully appear from Exhibit D, attached hereto and 
made a part hereof. 

9. By virtue of the facts stated in paragraphs 4 and 5: —, and 
the decision of the Seventh United States Civil Service Regional Director, 
Exhibit C, the petitioner was entitled to the benefit of the procedures pre- 
scribed by Section 863, 5 U.S.C., but by its actions as set forth in Ex- 
hibit D, the U.S, Civil Service Commission wrongfully and without 
warrant of law deprived the petitioner of the benefits of the provisions 
of the above mentioned statue. | 

WHEREFORE the petitioner prays that: | 

1. This Court review all of the proceedings had before the United 
States Veterans Administration, the Seventh United States Civil Service 
Regional Director, the United States Civil Service Commission, and the 
order of said Commission. ) 

2. Anorder be entered directing the United States Civil Service 
Commission to file with the Clerk of this Court the entire record in the 
proceeding resulting in its order of April 27, 1955, a copy of which 
order is attached hereto as Exhibit D. 

3. An order be entered setting aside the action of the United States 
Civil Service Commission as set forth in Exhibit D of this complaint as 
not in accordance with law, as not in accordance with procedure required 
by law, and as arbitrary and capricious. : 

4. Direct the United States Civil Service Commission to recommend 
final corrective action to the United States Veterans Administration to 
restore the petitioner to the position from which it removed her. 

9. Grant such other and further relief as the Court may believe 


just and proper. /s/ BLOSSOM VIGDOR 
SCARIANO COOPER & DONAT 
Batavia, Illinois REX K. NELSON 


Attorneys for Petitioner Washington, D. C. 


[Filed June 26, 1956] 

ANSWER 
First Defense 
The complaint fails to state a claim upon which relief may be 
granted. 
Second Defense 
The complaint herein is barred by laches. 
Third Defense 

By her actions of record herein, plaintiff has estopped herself 

from claiming the rights which she now asserts against defendants. 
Fourth Defense 

Plaintiff, by her actions of record herein, has waived any right 
that she might have had to protest the procedural aspects of her dis- 
charge as effected by the defendants. 

Fifth Defense 

Replying to the specific allegations of the numbered paragraphs 
of the complaint respectively, defendants answer as follows: 

1. and 2. Defendants are not required to answer the allegations 
of these two paragraphs. 

3., 4., 5., 6.; 7. and 8. The allegations of these paragraphs 
are admitted except that in respect to paragraph 4, the mixed conclusion 
of law and fact "the respondents have refused to acknowledge the said 
statutory rights of the petitioner and persisted in such refusal to the 
injury and detriment of petitioner" insofar as it alleges factual material, 
it is denied. 

9. Paragraph 9 contains conclusions of law to which defendants 
are not required to plead but insofar as facts might therein be alleged, 
they are denied. | 

Sixth Defense 

For further answer and as a separate and complete defense to 
the complaint, defendants aver that the administrative proceedings have 
been properly conducted pursuant to law and regulation; that there has 
been no arbitrary or capricious determinations made anywhere within 
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the said administrative proceedings and that the final result is premised 
upon a careful consideration of the entire administrative record and the 
application of appropriate statutory law; that the determinations made 
within the said proceeding have been reasonably and properly made and 
should not be disturbed by this Court. 

WHEREFORE, defendants having fully answered plaintift's com- 
‘plaint, demand judgment together with the costs of this action. 


/s/ Leo A, Rover | 
United States Attorney 


/s/ Oliver Gasch | 
United States Attorney 


/s/ Frank H. Strickler 
Assistant United States Attorney 


/s/ Joseph M. F. Ryan, Jr. 
Assistant United dad hax: 


[Certificate Of Service] 


April 12, 1954 


TO: Miss Blossom Vigdor 9076-5B 
Physical Medicine & Rehabilitation Service 
VA Hospital | 
Hines, Illinois 


SUBJ: Notice of Grounds for Intended Removal 


1. Pursuant to Section 9.102, Civil Service Regulations, it is intended 
to effect your removal for cause from your position as Educational 
Therapist, GS-7 on the grounds of Insubordination: ; 

a. On your return to duty after a period of absence from March 
3 - 12, 1954, you refused to sign either the SF-71 or SF-1130. You 
did not initial the SF-1130 until two pay periods following your return 
to duty. You twice refused to sign the SF-71 when requested by your 
immediate supervisor (April 6 and April 9, 1954). You did not sign it 
until called in to the Office of the Chief of Service on April 12, 1954. 
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b. Your conduct at the hearing held on April 8, 1954 was such 
that it would be impossible to continue you in your position at this 
hospital. Specifically, 
(1) You repeatedly refused to answer direct simple ques- 
tions posed by the Management Representative. 
(2) You demanded an apology from Management. 
(3) You accused your Chief of Service of perjury. 
2. In addition to these specific instances of insubordination, your record 
indicates that it has been necessary to: 
a. Reprimand you for Violation of Instructions (April 12, 1954). 
b. Require a doctor's certificate for future requests for sick 
leave due to your attendance record (March 19, 1954). 
3. Your removal will be effective close of business Avril 19, 1954. 
During this notice period you will be relieved from duty because your 
presence on duty would be detrimental to the service. You will be 
carried on Annual leave to the extent of your accumulation (2 hours). If 
you desire to be carried for the balance of the notice period on Leave 
Without Pay, it will be necessary for you to submit a request therefor 
(SF-71) prior to the expiration of your annual leave. If you do not re- 
quest Leave Without Pay, you will be suspended without pay. 
4. You will be given until the close of business, April 13, 1954, to sub- 
mit to your Chief of Service an explanation in writing on your own be- 
half, if you desire. To substantiate your explanation, you may submit 
such affidavits in support thereof as you wish. You will be given a 
hearing, provided that you make written request within the same time 
limit specified above. 


Personnel Officer Chief, Physical Medicine and 
Rehabilitation Service 


cc; Chief, Physical Medicine & Rehabilitation Service 








REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


Miss Blossom Vigdor 
61 East Goethe Street 
Chicago, Illinois 


Dear Miss Vigdor: 


In a letter dated April 12, 1954, you were given notice of grounds for 
intended removal from your position as Educational Therapist GS-7 at 
this hospital, under the provisions of Section 9.102 Civil Service 
Commission Regulations. ! 

Upon receipt of your written request, made within the time limit speci- 


fied a hearing was authorized under the provisions of the Veterans Ad- 
ministration Integrated Hearing and Appeal Procedure. The hearing in 
your case was held during the period April 20 thru April 23, 1954, 
inclusive. 
The Record of Hearing Proceedings, the Committee Statement of Facts, 
the Committee Statement of Recommendations, and your answer to Notice 
of Grounds for Intended Removal, have been carefully reviewed. 
After thorough consideration of all the facts in your case, it is my de- 
cision that you be removed from employment at this hospital effective 
close of business May 10, 1954. | 
The decision to effect your removal is based upon insubordination as 
evidenced by: | 
(a) Disrespectful and abusive language toward your superior, 
in that you accused your Chief of Service of perjury; your request 
for an apology from management; your evasiveness and failure to 
give specific replies to questions posed by the management rep- 
resentative; all of which occurred during the hearing held on 
April 8, 1954, in connection with your proposed official reprimand. 
(b) Your refusal on two occasions (April 6 and April 9, 1954) to 
submit SF's 71, Application for Leave, to cover a period of 
absence from March 3 thru 12, 1954. | 
Your record indicates that it was necessary to reprimand you on April 
12, 1954, for violation of instructions. Your record further reveals a 
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memorandum dated March 19, 1954, informing you that a doctor's 
certificate would be required for future requests for sick leave due to 
your attendance record. 
You are entitled, under the provisions of the Veterans Administration 
Integrated Hearing and Appeal Procedure, to appeal this decision to the 
Administrator of Veterans Affairs. Such an appeal, if made, must be 
submitted in writing through this office within ten days after receipt of 
this decision. The appeal must include a certification that you have re- 
viewed the hearing record and find it is (1) complete and accurate, or 
(2) incomplete and/or inaccurate. If you have any further questions re- 
garding your appeal rights, you should consult the Personnel Officer of 
this Hospital. 
* x * kK * 
Yours very truly, 


/s/ Peter A, Volpe, M.D. 
Manager 


[Received May 25, 1954] 


COOPER AND DONAT 
Attorneys At Law 
First Nat'l. Bank Building 
Batavia, Illinois 


May 24, 1954 


Seventh Civil Service Commission 
New Post Office Building 
Chicago, IUlinois 


Attention: Mr. Gruebner Re: Miss Blossom Vigdor 


Dear Sir: 


I am herewith filing in behalf of Miss Blossom Vigdor a Notice 
of Intention to Appeal from a decision of the Manager, Veterans Hospital, 
Hines, Illinois. This appeal is taken under Section 14 of the Veterans 
Preference Act. | 
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There is enclosed in this letter the following: | 

(1) Notice of Removal. ! 

(2) Letter stating charges and intent to remove. 

I will forward within the next day or so the reply she filed to the 
charges and a discharge certificate establishing the fact that Miss 
Vigdor is a veteran. ! 

Attention is respectfully called to the fact that Miss Vigdor had 
a conference with the Appeal Section of the Seventh Civil Service Com- 
mission on May Sth, 1954. : 
Respectfully submitted, 
/s/ Anthony Donat 


[Filed May 17, 1957] 


OFFICE MEMORANDUM - UNITED STATES 
GOVERNMENT 


To: Director, Bureau of Field Operations Date: J une 14, 1954 
From: Director, 7th U.S. Civil Service Region | 
Subject: Miss Blossom Vigdor. 


We have before us the Section 14 appeal of Miss Blossom Vigdor, 
who has been separated on charges from her position of Instructor 
Therapist, GS-7, at Veterans Administration Hospital, Hines, Hlinois. 

The records throughout indicates that Miss Vigdor has never ack- 
nowledged her entitlement to veterans preference. As a matter of fact, 
on her first visit to this office, she at that time stated she did not have 


veterans preference. Subsequent to that time, however, she had ob- 


tained legal advice and her representative now appeals on the basis that 
she does have veterans preference. Proof has been submitted that she 
was separated from active duty from the United States Naval Service on 
March 16, 1954, as an Apprentice Seaman, V-9, after 1 month and 13 
days of active service. She was separated because of inaptitude. Her 
representative advises that she was ashamed to admit, in her appli- 
cation for employment and subsequent to that date, that she had been in 
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the Naval Service because of the reason for her discharge. This does, 
however, entitle her to veterans preference. 
We certainly can see nothing procedurally wrong on the part of 
the agency in processing this separation without regard to Section 14 of 
the Veterans' Preference Act. As a matter of fact, the agency's per- 
sonnel officer was non-plused when we informed him that she was appeal- 


ing under the provisions of Section 14. 

We are accepting this appeal on merits, disregarding the pro- 
cedural defects. Although we feel we cannot overrule the agency because 
of any possible procedural defect, nevertheless, we are wondering if we 
should have accepted her appeal at all under the circumstances. 

For future guidance, we shall appreciate a reply. 


(June 28, 1954) 


Manager 
VA Hospital 
Hines, Illinois 


Dear Sir: 


This refers to a pending Section 14 appeal of Miss Blossom Vigdor, 
who was separated from her position of Instructor Therapist, GS-7, at 
your installation, on charges. 

Correspondence was had with your office regarding this case, as 
well as a number of telephone conversations with your Director of Per- 
sonnel, Mr.Suckow. This case was not processed by you as a Section 
14 case because, according to your letter of June 3, 1954, file 5076-58, 
to this office, Miss Vigdor had never made known to your office that she 
was entitled to veterans preference. However, subsequent to her initial 
appeal to this office, it was made known to this office through her attor- 
ney, Mr. Anthony Scariano, 105 West Adams Street, that Miss Vigdor 
was entitled to veterans preference, and a photostatic copy of her dis- 
charge was submitted to this office. The discharge was executed on Navy 
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form NAVPERS 661 and indicates that the discharge was made under 
honorable conditions. She was on active duty at the Naval Reserve Mid- 
shipmen's School, Northampton, Massachusetts. She had enlisted as an 
Apprentice Seaman February 3, 1944, and was discharged March 16, 
1944. Her service number is shown as 764-31-71 and at the time of her 
discharge, she was listed as an Apprentice Seaman, V-9. | 

On the basis of the above information, this office was compelled 
to accept Miss Vigdor's appeal under the provisions of Section 14 of the 
Veterans' Preference Act. Initially, it was our intention to accept the 
appeal on the basis of the merits of the case, overlooking the procedural 
requirements in view of your letter of June 3, 1954. However, all the 
facts were submitted to the Central Office of the Commission for an 
opinion. That opinion in part states "There is nothing in the law or in 
the regulations which requires that an employee make known his entitle- 
ment to preference, and there is no provision which would excuse an 
agency's failure to follow the prescribed procedures merely because an 
employee's entitlement to preference was not known. It is the responsi- 
bility of the employing agency to ascertain whe ther or not an employee 
is entitled to the benefits of Section 14 and to follow prescribed procedures 
wherever appropriate." Further, SI-26.01 in the Federal Personnel 
Manual states "The Commission will not accept as a valid reason for 
not complying with the provisions of Part 22 the mere showing that the 
agency was unaware at the time the adverse action was initiated that the 
employee was a preference eligible." 

Accordingly, it is the decision of this office that since you did not 
comply with the procedural requirements of Section 14 and Part 22 of 
the Commission's regulations in processing Miss Vigdor's: separation, 
your action was not valid. i 

It is recommended, therefore, that you rescind your action separa- 
ting Miss Vigdor from her position and that you restore her to the posi- 
tion from which separated retroactive to the date of such separation. 


This recommendation is made purely because of the procedural defects, 
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without any consideration being given to the merits of the case itself. 


* aK * * * 


fs/ J. A. Connor 
Regional Director 


cc: Miss B. Vigdor 
Mr. A. Scariano 


STATE OF ILLINOIS ) 


COUNTY OF COOK ‘a 


AFFIDAVIT 

CAPELLE H. DAMRELL, being first duly sworn on oath, de- 
poses and says, that: 

1. Deponent is an attorney at law, admitted to practice in the 
State of Illinois, and lives at 7439 Yates Avenue, Chicago, 49, Illinois. 

2. On April 8, 1954, deponent represented Miss Blossom Vigdor 
at a hearing on a Proposed Reprimand at the Veterans Administration 
Hospital, Hines, Dlinois. 

3. On April 20, 21, 22, and 23, 1954, deponent again represented 
Miss Blossom Vigdor on Proposed Removal for Cause hearing at the 
Veterans Administration Hospital, Hines, Illinois. 

4. In connection with the aforesaid representation, deponent in- 
quired of Miss Blossom Vigdor as to whether or not she was entitled to 
a hearing under Section 14 of the Veterans Preference Act of 1944 as 
Amended, whereupon she advised deponent, that not being a veteran, 
she was not entitled to such a hearing. 

5. Deponent explained to Miss Vigdor at length on several occas- 
ions the particular disadvantage she was under in not being entitled to a 
hearing under the Veterans Preference Act; that any appeal from the 
Agency decision could only be had within the Agency, through channels 
to the Administrator of Veterans Affairs, Washington, D.C. ; that 
veterans were entitled to appeal direct to the Seventh Region, United 
States Civil Service Commission, with a right to further appeal to the 
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Board of Appeals and Review, United States Civil Service Commission, 
Washington, D.C. ; that the Civil Service Commission had jurisdiction 
in all matters of procedure and that deponent would submit case to the 
Civil Service Commission on all points of procedure. | 


SUBSCRIBED AND SWORN TO BEFORE | 
ME a ia DAY OF JUNE, 1954. /s/ Capelle H. Damrell 
8/ 


Veterans Administration Hospital ! 
Hines, Illinois July 1, 1954 


[Received July 7, 1954 Board of Appeals & Review] | 


Commissioners 
U.S. Civil Service Commission 
Washington 25, D. C. 


Gentlemen: 


This letter constitutes an appeal of the decision of the Regional 
Director of the Seventh U.S. Civil Service Region contained in a letter 
from that official dated June 28, 1954, received by this hospital June 29 
in the case of Miss Blossom Vigdor, a former employee, separated 
from the position of Instructor Therapist, GS-7, on charges. 

The Director's decision was that since this hospital did not comply 
with the procedural requirements of Section 14 and Part 22 of the Com- 
mission's Regulations in processing Miss Vigdor's separation, our 
action was not valid. It was recommended that action separating Miss 
Vigdor from her position be rescinded and that she be restored to the 
position from which separated retroactive to the date of such separation. 
It was stated that this recommendation was made purely because of the 
procedural defects without any consideration being given to the merits 
of the case itself. The Regional Director's letter of June 28 on this case 
is attached as enclosure #1. : 

We respectfully invite your attention to the quoted excerpt of the 
opinion of the Central Office of the Commission on the question which is 


contained in paragraph three of the Director's letter. It is recognized 
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that there is nothing in the Veterans' Preference Act or in the regulations 
requiring that an employee make known his entitlement to preference nor 
is there any provision which would excuse our failure to follow the pres- 
cribed procedures merely because the employee's preference entitle- 
ment was not known. We also recognize that it is the responsibility of 
the agency to ascertain whether an employee is entitled to benefits of 
Section 14 and to act accordingly. 

As evidence of this hospital having exercised the responsibility of 
ascertaining whether Miss Blossom Vigdor was entitled to veterans’ 
preference and thus entitled to the benefits of Section 14 of the Veterans' 
Preference Act, we submit the following: 

I. Photostatic copy of SF 57, Application for Federal Employ- 

ment, signed and dated by Miss Vigdor on September 3, 1946, in 

which she answered question #36(a) "Were you ever in the U.S. 

military or naval service during time of war?" in the negative. 

Attention is invited to the certification which appears just above 

the signature of the applicant on SF 57 which reads as follows: 

"False statement on this application is punishable by Law (U.S. 

Code, Title 18, Section 80). I certify that the statements made by 

me in this application are true, complete, and correct to the best 

of my knowledge and belief, and are made in good faith." 

(Enclosure #2) 

2. Photostatic copy of SF 61a, Oath of Office, Affidavit, and 

Declaration of Appointee, which contains the following statement 

in item 4 of the declaration, '(4) the answers contained in my 

Application for Federal Employment, Form No.57 dated September 

3, 1946, filed with the above named department or establishment, 

' which I have reviewed, are true and correct as of this date, ex- 
cept for the following (if necessary, use additional sheet; if no 


exceptions write "none"; if (4) is executed, the reverse of this 
sheet need not be used):"" Miss Vigdor subscribed and swore to the 
correctness of her answer to question 36(a) on SF 57 at this time 
before an employee of this hospital duly authorized to administer 
such oaths. (Enclosure #3) 


om 
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3. Photostatic copy of SF 57 dated and signed by Miss Vigdor 

December 3, 1947, also answers question 36(a) on military and 

naval service in the negative. This is the SF 57 signed by Miss 

Vigdor when competing in the Civil Service examination for ac- 

quisition of competitive status. (Enclosure #4) : 

4. Photostatic copy of U.S. Civil Service Commission Certificate 

of Eligibles, Certificate #5548-999, as dated July 29, 1948, con- 

tains the name of Miss Blossom Vigdor certified as a non-veterans. 

This certificate was accompanied by the above mentioned SF 57 

dated December 3, 1947. (Enclosure ! 

5. Photostatic copy of VA Form 5-3961 which was used by this 

agency to obtain from this employee a further certification of 

service in the armed forces of the United States and specific dates 
of Federal employment. This form was signed and dated by Miss 

Vigdor April 8, 1948, under the following certification: "T certify 

that the information submitted herewith is true, correct and com- 

plete to the best of my knowledge and belief." (Enclosure #6) 

We feel that you will agree that the five documents listed above 
support beyond any question the fact that this agency has more than dis- 
charged its responsibility for ascertaining from the records and from the 
employee any entitlement to veterans’ preference. This is in confermance 
with SI-26. 01, Federal Personnel Manual, which reads as follows: 
"Therefore, before taking adverse action against any employee who is 
otherwise covered by Part 22, an agency will do well to ascertain from 
the records or from the employee himself whether he is a preference 
eligible as defined in section 2 of the Veterans' Preference Act and 
section 22. 1(a)(2) of the Commission's regulations." | 

As further evidence of this hospital's going beyond the reasonable 
requirements of the regulations in this case,our Personnel Officer, in 
his opening statement at the agency hearing on a proposed reprimand 
for this employee on April 8, 1954, again raised the question of entitle- 
ment to veterans’ preference with Miss Vigdor. At this time he explained 
that the informal hearing was being conducted in accordance with the 
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agency’s policy for handling cases under its appeals and integrated hear- 
ing procedure and not in accordance with Section 14 and Part 22 of the 
Regulations since Miss Vigdor was a non-veterans. During this explana- 
tion Miss Vigdor's attorney, Mr.Capelle H. Damrell, asked Miss 
Vigdor specifically whether she was entitled to veterans’ preference. 
Miss Vigdor replied by shaking her head and answering in the negative. 
Photostatic copy of a written statement certified to by employees of this 
hospital who were present is attached as enclosure #7. 

As a final step in establishing for you the fact that we left no stone 
unturned in discharging our responsibility for ascertaining whether Miss 
Vigdor was entitled to veterans’ preference, we are attaching as en- 
closure #8, a photostatic copy of an affidavit accomplished by Mr. 
Capelle H. Damrell, attorney for Miss Vigdor at the two hearings held 
at this hospital. This affidavit attests to the fact that Miss Vigdor again 
denied in April of this year that she was a veterans or entitled to a hear- 
ing under Section 14 of the Veterans’ Preference Act of 1944. 

This station was advised under date of May 26, 1954, by the Regional 
Director of the Seventh U.S. Civil Service Region that Miss Vigdor had 
appealed to that office alleging entitlement to veterans' preference. This 
letter requested advice as to the facts that we had in our possession re- 
garding her entitlement to veterans’ preference and what steps we had 


taken to determine whether or not she had veterans’ preference. There 


is attached as enclosure #9 a copy of our letter of June 3 replying to the 
Regional Director's request. It might be added that in telephone conver- 
sation on more than one occasion with officials of the Seventh U.S. Civil 
Service Region here we asked that officials of this station be permitted 
to meet with representatives of the Regional Director for the purpose of 
discussing more fully the facts involved in this case. We were told by 
the Deputy Director of the Seventh U.S. Civil Service Regional Office 
that such a discussion was not considered necessary inasmuch as com- 
pliance with the procedural requirements would not be investigated and 
an investigator would come out here to look into the merits of the case. 
A copy of the Regional Director's letter of June 15 covering this point is 
attached as enclosure #10. 
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On the basis of the facts presented in this letter and the enclosures 
attached hereto, this hospital respectfully requests that the decision of 
the Regional Director, Seventh U.S. Civil Service Region relative to com- 
pliance with the procedural requirements of Section 14, Part 22 of the 
Commission's regulations in this case be overruled. : 

Very truly yours, 


/s/ Peter A, Volpe, M. D. 
Manager 7 
Encl: IO 


VETERANS ADMINISTRATION 
HOSPITAL 
Hines - [Illinois 


June 30, 1954 
STATEMENT 

An integrated hearing on proposed official coneimsadl! was held on 
Thursday, April 8, 1954, in the Conference Room, second floor, Building 
No. 2, VA Hospital, Hines, Illinois, at the request of and on the behalf 
of Miss Blossom Vigdor. 

At the opening of this hearing I, the undersigned, acting in the 
capacity of Executive Secretary of this hearing, explained the authority 
under which this hearing was being held, and the particulars as to the 
rules of conduct etc. that would be followed. I further explained that 
this was an administrative hearing of the Agency, and since the em- 


ployee was not a Veterans’ Preference eligible, no appeal was possible 
to the Civil Service Commission under Section 14 of the Veterans Pre- 
ference Act. After making the latter statement, Mr.Capelle H. Damrell, 
Miss Vigdor's Counsel, turned to her and asked her if she had ever been 


in the Military Service. Miss Vigdor shook her head and stated she had 
never been in the Military Service. | 


W. W. Suckow | 
Personnel Officer. 
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We, the undersigned employees, having been present at the above hear- 


ing, in the capacities as indicated after our names, confirm the state- 
ment above made by Mr. Suckow. 

/s/ Agnes Reagan, Chairman - Panel Member 

/s/ Grace Clark, Panel Member 

/s/ Jerome R. Dolezal, Management's Representative 


/s/ M. D. Flank, MD, Physical Medicine & Rehabilitation 
Encl. 7 


UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, DC 


April 27, 1955 


Manager 
Veterans Administration Hospital 
Hines, Dlinois 


Dear Sir: 


Reference is made to the appeal of the Veterans Administration, 
Veterans Administration Hospital, Hines, Illinois, under Section 14 of 
the Veteran's Preference Act from the decision of the Seventh Civil 
Service Region recommending the restoration of Miss Blossom Vigdor 
to the position of Instructor Therapist (Academic), GS-7, $4, 550 per 
annum, from which position she was removed effective May 10, 1954, 
on charges of insubordination. 

The Commissioners have given careful consideration to Miss 
Vigdor's case including the information developed during the processing 
of the appeal in the Regional Office and the information submitted subse- 
quent to the Regional Office Decision. As a result of this review, it has 
been concluded by the Commissioners that Miss Vigdor is not entitled 
to the benefits of Section 14 of the Veteran's Preference Act in the action 
under consideration. The employing agency made every reasonable effort 
to ascertain Miss Vigdor's entitlement to veteran preference, buther _ 
concealment of her naval service prevented the agency from according 
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her the benefits of Section 14 of the Veterans’ Preference Act at the time 
of her removal. Miss Vigdor knowingly made a false representation of a. 
material fact. As a result, the agency took action which it presumable 
would not otherwise have taken. The circumstances disclosed by the evi- 
dence require the application of estoppel. Accordingly, for the purposes 
of this appeal, the evidence of military service submitted by Miss Vigdor 
is being disregarded and she is to be left in the position in which she 


' placed herself, that is, the position of a non-veteran. 


. In view of the foregoing, the decision of the Seventh Civil Service 
Region is reversed; the Regional Office recommendation for the restora- 
tion of Miss Vigdor is rescinded; and her appeal under Section 14 of the 
Veterans’ Preference Act is dismissed. 
By direction of the Commission: ! 
Sincerely yours, | 


| 
/s/ John E, Blann, Chairman 
Board of Appeals and Review 


[Filed March 27, 1956] . : 
MOTION FOR SUMMARY JUDGMENT 3 

Come now the defendants and by their attorney, the United States 
Attorney, move this Court for an order granting summary judgment in 
the above-entitled cause for the reason that based upon the certified 
documents consisting of thirty-one (31) photostats attached to and 
accompanying the certificate of William C. Hull, Executive ‘Assistant to 
the Commissioners, all of which are attached to and herein made a part 
of this motion in accordance with Federal Rule of Civil Procedure No. 44, 
there is no genuine issue as to any material fact and defendants are en- 
titled to judgment as a matter of law. 


/s/ Leo A, Rover | 
United States Attorney 
/s/ Frank H. Strickler | 


Zaalatant tinted Sintos 2 /s/ Oliver Gasch___ 
sistant United States Attorney = f= sistant United States Attorney 
/s/ Joseph M.F. Ryan, Jr. | 


Assistant United States Attorney 


[Certificate Of Service] 
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[Filed November 30, 1956] 


OPPOSITION TO DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 


Comes now the plaintiff and for opposition to the motion of the 
defendants for summary judgment herein refers the attention of this 
Honorable Court to the petition herein, with attached exhibits A, B, C, 
and D, to plaintiff's Motion for Summary Judgment, and attached points 
and authorities. : 

MURPHY & NELSON 
By /s/ Rex K. Nelson 
Attorney for Plaintiff =—S—S 


211 C Street, N. W. 
Washington, D. C. 


[Service Acknowledgement] 


[Filed November 30, 1956] 


PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT 


Comes now the plaintiff and moves this Honorable Court to enter 
summary judgment in behalf of plaintiff and for reasons therefor states 
as follows: 

1. There is no issue of fact. 

2. The plaintiff is entitled to a judgment as a matter of law. 

: MURPHY & NELSON 


By /s/ RexK. Nelson 
Attorneys for Plaintiff 


x * * 


[Service Acknowledgement] 
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[Filed November 30, 1956] 


STATE OF LOUISIANA 
) ss 
PARISH ORLEANS ) 


AFFIDAVIT 

I, Blossom Vigdor, of 3305 St. Charles Avenue, New Orleans, 
Louisiana, being duly sworn upon oath do depose and state as follows: 

That I am plaintiff in the case filed in the United States District 
Court for the District of Columbia entitled Blossom Vigdor vs. Philip 
Young et al., Civil Action No. 324655. 

That one of the questions that had caused trouble in this cause was 
the question of my veterans status. That certain allegations have been - 
made that in answering applications for employment with the Federal 
Government in the past that I have always answered the question asking 
me whether I was a veteran by stating that I was not. 

I am under oath, and Irealizethat I am under oath, and I wish to 
state that I never committed a deliberate falsehood by answering “no” 
to that question, for I never realized that I was a veteran or was entitled 
to any benefits as a veteran for the following reasons: ! 

I enlisted in the U.S. Naval Reserve as an Apprentice Seaman V-9, 
Service No. 764-31-71, on the 3rd day of February, 1944. I reported for 
duty on the 10th day of February 1944, and I was discharged on the 15th 
day of March, 1944, a little over one month later. It was common know- 
ledge subsequent to the war, and in my mind I believe, that no veteran's 
benefits were payable to any veteran who had less than 90 days service, - 
and since I had only one month and 5 days service I never felt that I was 


even classified as a veteran for any purpose whatsoever. Consequently, 
I always answered questions asking me whether I was a veteran in the 
negative. . i 

The very first time that I was informed that I was a veteran was in 


May of 1954, when my attorney, Anthony F. Donat, of Batavia, Hlinois, 
learned from my father that I had spent a little time in the military 
service and told me that he believed that I was entitled to veteran's 
preference by virtue of that fact, and even then I disbelieved my attorney — 
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because I had so little service, but he prevailed upon me to give him a 
certified copy of my discharge, and he established with the 7th Civil 
Service Commission that I was a veteran. From that point on my con- 
ception was revised, for my attorney convinced me that in this case I 
was entitled to benefits and that I actually was a veteran. Since May of 
1954 I have been forced to agree that I was a veteran, inasmuch as my 
status was established to my satisfaction by the 7th Civil Service 
Commission of Chicago, Illinois. | 

Further deponent stateth not. 

' /s/ Blossom Vigdor 

[JURAT] 


[Filed January 22, 1957] 
MEMORANDUM 

Morris, J. This is a proceeding to review the action of the Board 
of Appeals and Review of the United States Civil Service Commission. 
The plaintiff was employed as a permanent civil service employee by the 
United States Veterans Administration in the State of Illinois as an edu- 
cational therapist, and had been so employed for more than seven years 
prior to notification ‘that she would be removed from her position, and, 
after a hearing, she was so removed. Thereafter she appealed to the | 
Regional Director of the Seventh United States Civil Service Region upon 
the ground that the agency had not complied with Section 14 of the Veterans 
Preference Act of 1944.1/ The Regional Director agreed with the plain- 
tiff, and recommended the restoration of the plaintiff to her position. 
The Manager of the Veterans Hospital, at which plaintiff was employed, 
appealed this decision of the Regional Director to the Board of Appeals 
and review of the Civil Service Commission, and that Board reversed the 
action of the Regional Director, holding that, in the circumstances, the 


1/ Cc. 207, 56 Stat. 350,as amended (5 U.S. C.A., Sec. 851, et seq. ) 
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action of the agency in removing the plaintiff was valid. The matter is 
before the Court upon motion of both plaintiff and defendants for sum 
mary judgment. A hearing was had, and thorough consideration has 
been given to the record and memorandum briefs of all parties. 

The critical question here is that the proceeding for the removal 
of the plaintiff from her position was that which is provided for employees 
who are not veterans, and that she was not accorded the procedure pro- 
vided for under Section 14 of said Veterans Preference Act. It appears 
indisputably that, in several forms filed by the plaintiff with respect to 
the position which she held, she stated unequivocally "no" to the question 
"Were you ever in the United States Military or Naval Service during 
time of war?" It further appears that at the hearing she stated that she 
was not a veteran, and by an affidavit of her counsel it appears that a 
full discussion of this was had with her, and she informed her counsel 
that she was not entitled to any preference under the Veterans Preference 
Act. Subsequent to her removal, it was disclosed that the plaintiff on 
February 3, 1944, had enlisted as an apprentice seaman in the United 
States Navy and was on active duty at the Naval Reserve Midshipmen's 
School, Northampton, Massachusetts, undertaking to qualify as an officer, 
which she failed to do, and was discharged under honorable conditions 
from the United States Navy on March 16, 1944. It is contended by the 
plaintiff that, notwithstanding her failure to inform the agency of this 
service, it was the duty of the agency to ascertain the true facts and 
accord to her the procedure under Section 14 of the Veterans Preference 
Act. It was upon this groand that the Regional Director upheld the conten- 
tion of the plaintiff, and it is clearly the ground of the decision of the 
Board of Appeals and Review that her misrepresentation of the fact of 
her military service precluded her from now asserting her right to the 
procedure provided by said Act, and justified the agency in proceeding 
to use the procedure sanctioned by law for non-veterans. : 


I cannot possibly come to any conclusion but that the decision of 
the Board of Appeals and Review is correct, and that in the circum- 
stances the plaintiff is not entitled to have the action of the agency and the 
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Civil Service Commission set aside, and to be restored to her position. 


The plaintiff's motion for summary judgment will, therefore, be denied, 
and the defendants’ motion for summary judgment will be granted. 

Counsel will prepare an appropriate order to carry this decision 
into effect. 


/s/ Jas. W. Morris 
Judge. 


January 22, 1957. 


{Filed April 3, 1957] 
ORDER 

This cause having come on to be heard on cross motions for 
summary judgment, and the court having considered the pleadings, the 
record and memorandum briefs of all parties, and having heard oral 
argument in open court on the respective motions, and it appearing to 
the court that there is no genuine issue of material fact and that the 
defendant is entitled to judgment as a matter of law, it is this 30th day 
of April, 1957, 

ORDERED that the motion of plaintiff for summary judgment be 
and the same is hereby denied, and it is 

FURTHER ORDERED that the motion of defendant for summary 
judgment be and the same is hereby granted and judgment be and the 
same is hereby entered for defendant, with costs. 


/s/ Jas. W. Morris 
Judge 
Seen, No Objection to form: 


/s/ Rex K. Nelson 
Attorney for Plaintiff 





a” 
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[Filed May 7, 1957] : 
NOTICE OF APPEAL i 
Notice is hereby given this 7th day of May, 1957, that Blossom 
Vigdor hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
30th day of April, 1957, in favor of defendants against said Blossom 
Vigdor. MURPHY & NELSON > 


/s/ RexK. Nelson | 
Attorney for Plaintiff | 
211 C Street, N.W. 
Washington, D. C. 





cc: Richard Snider, Esquire 
Asst. U.S. Attorney 
U.S. Court House 
Washington, D. C. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,947 


BLOSSOM VIGDOR, 
Appellant, 
v. 


PHILLIP YOUNG, 
Chairman,et al., 
Members, U. S. Civil Service Commission, 


and 


H. V. HIGLEY, 
Administrator of Veterans' Affairs 


APPEAL FROM THE UNITED STATES DtsTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


WAIVER 


Waiver is an intentional relinquishment of a known right. 
Appellant, an apprentice seaman for one month and five days, does 
not qualify for many veteran's benefits, one notable example being 
the G.I. Bill of Rights. For the purposes of that law, appellant is 
not a veteran. Her entitlement is a question of law, and, according 
to the affidavit of her first counsel (J.A. 12), she was asked a legal 
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conclusion -- whether she was entitled to a hearing under Section 14 
of the Veterans Preference Act of 1944. She stated NO because 
she was not a veteran. In many respects she was right. In this 
she was wrong. SEither way, she did not relinquish a KNOWN RIGHT 
even if the right could be waived. 


Brooklyn Bank v. O'Neil, 324 U.S. 697: 


Where a private right is granted in the public 
interest to effectuate a legislative policy, waiver of 
right so charged or colored with the public interest 
will not be allowed where it would thwart the 
legislative policy which it was designed to effectuate. 
House Report No. 1289, March 27, 1944, House Committee on 
Civil Service, Veteran's Preference Act of 1944, reads in part: 
Private employers and corporations, as well 
as state, county and municipal governments have 
been urged through the selective-service law and 
otherwise to afford reemployment to veterans when 
they leave the armed forces. Your committee 
feels that the Federal Government should set the 
pace, and that this proposal is an essential part of 
the reemployment and rehabilitation program. 
The legislative policy of the Act would be thwarted if the benefits 
could be waived, especially so since the language of the Act is in 


mandatory form. 


Appeliant's denial of military service in Civil Service forms was 
not a fraud in any sense, since her discharge presented no bar to 
employment, and a claim of service would have inured to her benefit 
through additional credits. The argument of appellees (Br. 8) that 
she must have concealed her service to avoid adverse consideration 
of her application for government employment is without merit. She 
was entitled to 10 additional points for the asking, and the law requires 
justification if she had been passed over in preference to another 
eligible applicant. 
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The appellees place special stress on the statement of the 
personnel officer who conducted the reprimand hearing on April 8th 
(J.A. 17) and whose alleged question was if she had been in the 
military service. This statement had no reference to the separation 
hearing, and is not under oath. At direct variance is the affidavit of 
her former counsel, Damrell, whose sworn statement discloses he 
asked her if she was entitled to a hearing under Section 14 of the Act; 
that she replied no, that she was not a veteran (J.A. 12). ‘That was 
a legal conclusion, and, unless study be made of the law, not many 
would know different. 


Section 14 concerns discharge, and apparently had ‘a bearing 
ona reprimand hearing. If such be the case, it is not even apparent 
why the personnel officer asked the question. The appellees MAKE 
NO CONTENTION THAT SHE WAS ASKED BY THEM WHETHER 
SHE HAD BEEN IN THE MILITARY OR WAS A VETERAN AT THE 
HEARING OF APRIL 20 - 23rd which resulted in her discharge. Her 
own counsel has never stated that he asked her at this hearing if she 
had been in military service. He asked if she was a veteran and 
entitled to Section 14 procedures. This form of questioning is borne 
out by the contents of the appeal taken by the Hospital to the Commis- 
sion (J.A. 15, 16), wherein it is stated that the procedures were 
explained and her counsel asked if she were a veteran OR entitled to 
Section 14 consideration. AT NO TIME DURING THE SEPARATION 
HEARING WAS SHE ASKED IF SHE HAD BEEN IN THE MILITARY 
SERVICE. 


Appellees are in error in stating (Br. 8): | 


Of utmost significance, appellant again 
disavowed having served in the military 
service when direct inquiry was made 
of the fact at the removal hearing. 


This case had its origin in a reprimand hearing on April 8, 1954, 
and was predicated upon her refusal and/or failure to sign a leave form. 
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The record indicates tempers flared at the hearing, and her alleged 
refusal to answer questions, demand for an apology and charge of 


perjury formed the major premise for her notice of removal dated 
April 12th. The summary nature of the removal is indicated by the 
fact that she was suspended immediately, and directed to apply for 
leave without pay, or be suspended without pay, and was given until 
close of business the following day, April 13th, to apply for a hearing 
(J.A. 6). The notice of discharge, May 7, 1954, terminated her 
employment status at close of business May 10th. Appellant 
discussed her situation with the Appeal Section of the Seventh Civil 
Service Commission on May 5th, and apparently then stated she did 
not have veterans preference (J.A. 9). Study by her new counsel 
revealed entitlement, and correspondence and telephone calls were 
exchanged with the hearing officer, Suckow, between May 24th and 
June 28th, on which latter date the Seventh region recommended 
reinstatement and correction of procedural defects. | The procedural 
errors, then, were correctable on June 28, 1954. 


The appellees quote extensively from Shutte v. Thompson, 
15 Wall. 151, 21 L. Ed. 123, on the waiver of a statutory right. 
Appellant directs attention to that portion of the opinion which reads: 

- if he refrained from making objections 

known to him, at a time when they might have 

been removed, and UNTIL AFTER THE 

POSSIBILITY OF SUCH REMOVAL HAD CEASED, ** 

Appellant never knowingly waived any statutory right, and she 
made her entitlement known when first ascertained within a short 
space of time, and long before the possibility of such removal had 
ceased. Had appellant pursued her remedies unsuccessfully to and 
through the final step with the Administrator of Veterans Affairs, then 
the reasoning above would seem to apply if it were a waivable statutory 
right. 
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ESTOPPEL 


Equitable estoppel generally is described to be a false 
representation a a concealment of material facts, with knowledge 
of the facts, to a party ignorant of the truth of the matter, with the 
intention that the other party should act upon it, and with the result that 
such party is actually induced to act upon it, to his damage. 


Appellant's ignorance of her entitlement was to the advantage 
of the hospital facility, for she was to all intents and purposes discharged 
on the date of her notice of intended removal, a removal impossible 
under the Act. She did not have knowledge of her entitlement, and 
she could not have intended that they so act in view of what must have 
been very strenuous effort (three days of hearing) by her to convince 
her superiors that her discharge was not well grounded. , 


The appellees (Br. 10) claim damage and prejudice if she 
prevail in her cause, reciting possible delay in final decision, monetary 
loss, disturbing a replacement, and two salaries. Bearing in mind 
the claim was insubordination, the record discloses no evidence or 
claim of incompetency in the performance of her duties. The first 
definite correctible date of the error herein was June 28, 1954, 
possibly sooner, no more than would have been her right under the 
Act. The facility, however, determined to take appellate procedures 
under date of July 1, 1954, received by the Board of Appeals and 
Review on July 7, 1954 (J.A. 13). On November 8, 1954, appellant's 
counsel made inquiry as to the status of the appeal (Supp. | 2 ), to 
which reply was made November 12, 1954 . (Supp. 2): Counsel again made 
inquiry on March 23, 1955 (Supp. 1) and reply was dated March 25, 
1955 (Supp. 1). «The appellees’ decision is dated April 27, 1955 
(J.A. 18), almost 10 months after the appeal was taken. 3 


The appellees had two paths for a definite choice on June 28, 1954. 
The first, correction as recommended by the Regional office, involving 
only that period of time deemed fair and equitable by Congress, no 
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service loss, no possible disturbance of a replacement, and no 
possibility of two salaries. Appellees chose the path of contest, 
and cannot now be heard to complain of what MAY happen. 


CONCLUSION we 


Appellant respectfully submits the determination of the Civil 
Service Commission should be set aside. 


REX K. NELSON 
EUGENE X. MURPHY 
211 C Street, N. W. 
Washington 1, D. C. 
. Attorneys for Appellant 
Of Counsel: 


Scariano, Cooper & Donat 
Batavia, Mlinois 


etme ah) oo 





SUPPLEMENTAL APPENDIX 


March 23, 1955 


United States Civil Service Commission 
Washington 25, D. C. 


File - BAR:AP - July 21, 1954 

Subject: Decision of the Seventh U. S. Civil 
Service Region reversing the action 
of the Veterans Administration in 
separating Miss Blossom Vigdor from 
the position of Instructor Therapist, 
Veterans Administration Hospital, 
Hines, Illinois, on charges. 


Gentlemen: 
Will you please advise me of the present status of | this 
matter. | 


Very sincerely yours, 


ANTHONY SCARIANO 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 


March 25, 1955 


Anthony Scariano, Esq. 
105 West Adams Street 
Chicago, Dlinois 


Dear Mr. Scariano: 

This is in reply to your letter of March 23, 1955 ingutring as to 
the status of the case of Miss Blossom Vigdor. 

It is regretted that it is not possible to furnish the decision in 
this case at this time. However, the matters presented in the appeal 
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are receiving very careful study by this Board, and as soon as a 
decision has been reached you will be promptly advised. 


Sincerely yours, 


/s/ John E. Blann, Chairman 
Board of Appeals and Review 


November 8, 1954 
United States Civil Service Commission 
Washington 25, D. C. 
File - BAR:AP - duly 21, 1954 
Subject: Decision of the Seventh U. S. Civil Service 
Region reversing the action of the Veterans 
Administration in separating Miss Blossom 
Vigdor from the position of Instructor 
Therapist, Veterans Administration Hospital, 
Hines, Dlinois, on charges. 
* * % a « 
Gentlemen: 
Will you please advise me of the present status of this matter. 


Very sincerely yours, 
AS:msh ANTHONY SCARIANO 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 


November 12, 1954 


Anthony Scariano, Esq. 
105 West Adams Street 
Chicago, Dlinois 


Dear Mr. Scariano: 
Reference is made to your letter of November 8 regarding the 
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appeal of Miss Blossom Vigdor. 


This office receives a large number of appeals and endeavors 
to process them inorder. Every effort is made, however, to reach 
a decision at the earliest possible date in each case. When a 
decision has been reached on Miss Vigdor's appeal, we shall be glad 
to write you again. ! 


Sincerely yours, 


/s/ John E. Blann, Chairman 
Board of Appeals and Review 





BRIEF AND APPENDIX FOR APPELLEES 


United States Court of Appeals — 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


== 225 


Biossom ViGboR; APPELLANT 
v.- 
Pair YOUNG, Er AL, APPELLEES 


APPHAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 








QUESTIONS PRESENTED 


In a case where appellant was removed from service as a 
GS-7 Educational Therapist at a Veterans Administration 
Hospital without being accorded the procedures of the Vet- 
erans Preference Act, and where the record discloses that ap- 
pellant was directly at fault in not being removed as @ 
veteran’s preference eligible, because of the representation 
made in employment forms, and at the actual removal pro- 
ceedings that she at no time had served in the military service, 
and after removal from service, and on appeal to the Seventh 
Civil Service Region appellant recants, and makes a full dis- 
closure of having served in the service, but explains that she 
was ashamed to admit such fact because the reason for her 
separation was for inaptitude. In the opinion of the appellee 
the following questions are presented: 

1. Did appellant waive the right to be removed as a 
preference eligible? 

2. Is appellant estopped from complaining that she was not 
removed as a preference eligible? 


(1) 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 





No. 13,947 | 


BLossoM VIGDOR, APPELLANT 
i > 
Vv. 


PuHinire YOUNG, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant is a GS-7 Educational Therapist who on May 10, 

_ 1954, was removed from Federal Service Employment at the 

Veterans Administration Hospital located at Hines, Illinois. 

Prior to employment at the Hines Veterans Hospital appel- 

> lant, on September 3, 1946, filled out and filed a United States 
Civil Service Employment Form No. 57. Question No. 36 (a) 

of the form specifically asks the following question (App. 11). 

. “Were you ever in the United States Military or Naval Service 

during time of War?” In response to this question appellant 
answered in the negative. Question No. 36 (b) asks the ques- 
tion: “Is the word ‘honorable’ or the word ‘satisfactory’ used. 
in your discharge or separation papers to show the type of 
, your discharge or separation?” Appellant inserted no answer | | 
to this question, leaving the allotted space blank. 3 

On April 12, 1954, removal proceedings were initiated 

> against appellant, under the provisions of Section 9.102 Civil 


* See question No. 36 set forth at p. 11. 
(1) 
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Service Commission Regulations, by the authorities of the 
Veterans Administrative Hospital located at Hines, Illinois 
(J. A.5). A hearing pursuant to appellant’s proposed removal 
~ was held during the period of April 20 through April 23, 1954. 
At the hearing appellant was represented by Capelle H. Dam- 
rell. In an affidavit sworn to on June 30, 1954, Mr. Damrell 
reveals that during the hearing he explained to appellant the 
advantages of having a hearing under Section 14 of the Vet- 
-erans Preference Act of 1944, as amended; that appellant 
although advised of this procedure explained that she was not 
a veteran, and accordingly not entitled to be removed under 
the veterans’ act (J. A. 12). 

In an affidavit dated June 30, 1954, personnel officer W. W. 
Suckow stated the following (J. A. 17): 


«* * * JT further explained that this was an adminis- 
trative hearing of the Agency, and since the employee 
was not a Veterans’ Preference eligible, no appeal was 
possible to the Civil Service Commission under Sec- 
tion 14 of the Veterans Preference Act. After making 
the latter statement, Capelle H. Damrell, Miss Vigdor’s 
counsel, turned to her and asked her if she had ever 
been in the Military Service. Miss Vigdor shook her 
head and stated she had never been in the military 
service.” 

The hospital notified appellant that her employment at the 
hospital was terminated effective May 10, 1954 (J. A. 7). 
Following this notification appellant on May 24 filed an ap- 
peal with the Seventh Civil Service Region at Chicago, Illinois. 
At this level of the proceedings appellant recanted. Through 
her representative she (appellant) made known that she had 
misrepresented the fact that she had not served in the military 
service. It was further disclosed that such fact had been with- 
held because the Navy discharge revealed that appellant’s 
separation from service was due to inaptitude (J. A.9). The 
Seventh Civil Service Region upon learning that appellant had 
served in the military service concluded that appellant should 
have been ‘accorded the procedures of Section 14 of the Vet- 
erans Preference Act, and since appellant had not been ac- 
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corded such procedures the removal was invalid. The regional 
office recommended that appellant be restored to her former 
position (J. A. 10). 

Pursuant to this determination the Veterans Administration 
Hospital appealed to the United States Civil Service Commis- 
sion on July 1, 1954 (J. A. 13). Thereafter, on April 27, 1955, 
the United States Civil Service Commission held that appel- 
lant was estopped from complaining that her removal had not 
been effected under the procedures set forth in the Veterans 
Preference Act. The Commission proceeded to reverse the 
decision of the Seventh Civil Service Region and rescinded the 
recommendation to restore appellant to Federal Service 
(J. A. 18). 

Thereafter, appellant filed a complaint in the United States 
District Court for the District of Columbia, and to which an 
answer was filed by the appellee (J. A. 4). Cross motions for 
summary judgment were argued and the Court, on January 22, 
1957, entered a memorandum sustaining the Civil Service 
Commission; and on April 30, 1957, the Court entered an 
order granting appellee’s motion for summary judgment 
(J.A.24). This appeal followed. 


STATUTES INVOLVED 


Veterans’ Preference Act, Sec. 14,5 U. S. C. A. Sec. 863: 


No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service * * * shall be discharged * * * 
except for such cause as will promote the efficiency of 
the service and for reasons given in writing, and the 
person * * * shall have at least thirty days’ advance 
written notice * * * stating any and all reasons, specifi- 
cally and in detail, for any such proposed action; such 
preference eligible shall be allowed a reasonable time for 
answering the same personally and in writing, and for 
furnishing affidavits in support of such answer, and 
shall have the right to appeal in the Civil Service Com- 
mission from an adverse decision of the administrative 
officer so acting, such appeal to be made in writing 
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within a reasonable length of time after the date of re- 
ceipt of notice of such adverse decision: Provided, that 
such preference eligible shall have the right to make a 
personal appearance, or an appearance through a desig- 
nated representative, in accordance with such reason- 
able rules and regulations as may be issued by the Civil 
Service Commission; after investigation ‘and considera- 
tion of the evidence submitted, the Civil Service Com- 
mission shall submit its findings and recommendations 
to the proper administrative officer * * * 


SUMMARY OF ARGUMENT 


Appellant contends that it is mandatory that the procedures 
of the Veterans Preference Act be used in removing a prefer- 
ence eligible from Federal service. The circumstances of the 
instant case disclose that appellant waived the right to be 
removed as a preference eligible. 

Appellant in the Civil Service Employment Form No. 57 
denied having served in the military service. Similarly she 
made the same contention during the removal proceeding 
before the agency even though appellant was advised of the 
advantages incident to being removed as a preference eligible. 
It was not until the agency had removed appellant from serv- 
ice and an appeal was taken to the Seventh Civil Service 
Region that appellant recanted and admitted having served 
‘in the military service. At this level of the proceedings appel- 
lant’s representative made it known that appellant had served 
in the service but that she was ashamed to have it known, 
because the separation from the service had been for inapti- 
tude. 

Under these circumstances it seems clear that appellant 
through her misrepresentations placed herself in a position of 
being unable to claim veteran benefits. If during the removal 
proceedings she had admitted having served in the military 
service then it would have brought to light the false repre- 
sentations that had been made in the employment form No. 57. 
Rather than have this happen appellant apparently decided 
to remain silent during the course of the removal proceedings 
and forego being removed as a preference eligible. Such con- 


ae, eee eee” 
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stituted a waiver of the procedures of the Veterans Preference 
Act. Such being the case appellant should now have no cause 
to complain that she was not removed as a preference eligible. 

In any event, appellant is estopped from complaining about 
the procedures used in her removal. The record makes clear 
that the agency sought information about, but only received 
untruths as to whether appellant had served in the military 
service. Appellant disclaimed having served in the armed 
forces and on the basis of this data appellant was not accorded 
the rights of a preference eligible. To disturb the removal 
procedures at this tume would mean that appellant may avail 
herself of what is substantially a fraud. This she should not 
be permitted to do. To disturb the action now will delay 
finality of decision, and incur monetary loss. Certainly this 
should not be permitted to occur where appellant has been 
removed from Federal service by procedures acquiesced in by 
her, if not dictated and obviously then desired by her. 


ARGUMENT 
I 


It is not mandatory that an agency remove a veteran under 
the provisions of section 14 of the Veterans Preference 
Act 


Appellant contends that where an employee is a veteran it is 
mandatory that the agency use the removal procedures set 
forth in section 14 of the Veterans Preference Act of 1944, 
58 Stat. 390, as amended, 5 U. S. C. § 851 (1952) and failure 
to do so invalidates any order removing the employee from 
Federal service. 

Contrary to what appellant alleges in this matter the Fed- 
eral courts have uniformly held that a person may waive any 
privilege in either of contract or of statute? Shutte v. Thomp- 
son, 15 Wall. 151, 21 L. Ed. 123 (1872); Pierce v. Somerset R. 
Co., 171 U.S. 641, 19 S. Ct. 64, 43 L. Ed. 316 (1898). Pierce 
Oil Co. v. Phoenix Refg. Co., 259 U. S. 125, 128, 42 S Ct. 440, 


* Statutory right conferred on a private party, but affecting the public 
interest, may not be waived or released if such waiver or release con- 
travenes the statutory policy. Brooklyn Bank v. O’Neil, 324 U. S. 697 
(1945) ; Young v. Higbee Co., 324 U. S. 204, 212 (1945). 





6 


66 L. Ed. 855 (1922); Michel v. Louisiana, 350 U. S. 91, 76 
S. Ct. 158 (1955). 

The Supreme Court in the case of Shutte v. Thompson, 
supra, had the following to say about the waiver of a statutory 
right, 15 Wall. at p. 159: 


“A party may waive any provision, either of a con- 
tract or of a statute, intended for his benefit. If, there- 
fore, it appears that the plaintiff in error did waive his 
rights under the act of Congress—if he did practically 
consent that the deposition should be taken and re- 
turned to the court as it was—and if by his waiver he 
has misled his antagonist—if he refrained from making 
objections known to him, at a time when they might 
have been removed, and until after the possibility of 
such removal had ceased, he ought not to be permitted 
to raise the objections at all. If he may, he is allowed 
to avail himself of what is substantially a fraud.” 


In the light of these authorities there seems to be little, if 
any, doubt that a statutory benefit may be waived. A careful 
consideration of the entire record in the instant case leads to 
the reasonable conclusion that appellant waived the benefits 
provided her under section 14 of the Veterans Preference Act. 

It is apparent that appellant would have been accorded the 
removal procedure set forth in the Veterans Preference Act if 
she had not assured the authorities at the hospital that she 
had not served in the military service. Since her separation 
from Government employment appellant has recanted. She 
now proclaims having served in the United States Navy during 
World War II. In an affidavit filed on November 30, 1956, 
appellant revealed that she enlisted in the United States Naval 
Reserve as an Apprentice Seaman on February 3, 1944, and 
that she was discharged on March 14, 1944. (J. A.21.) This 
is her position now, but it is directly in contradiction to the 
military status that appellant provided the Government on 
employment forms. It also contradicts the positive statements 
made to the hospital officials during the course of the removal 
proceedings. This much is made decidedly clear by the fol- 
lowing. On September 3, 1946, appellant filled out a Civil 
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Service employment form No. 57 and in that form appellant 
proceeded to affirmatively disclaim any military service when 
asked about such service in question No. 36 (a). Such ques- 
tion reads as follows (App. 11): 


“Were you ever in the United States Military or 
Naval Service during time of War?” 


A correct answer to this particular question was of the 
utmost importance to appellant; because it was a basis on 
which the government predicated an employee’s entitlement 
to veterans preference. Such was made known to the appel- 
lant by the statement which is included on the form 57 and 
is set forth at the conclusion of question 36. The statement 
reads as follows (App. 11): 


“IF YOUR ANSWERS TO THIS QUESTION (NO. 
36) INDICATE THAT YOU ARE ENTITLED TO 
VETERAN PREFERENCE, SUCH PROCEDURE 
WILL BE CREDITED IN THE EXAMINATION. 
IF APPOINTED, YOU WILL BE REQUIRED TO 
FURNISH TO THE APPOINTING OFFICER, 


PRIOR TO ENTRY ON DUTY, OFFICIAL EVI- 
DENCE OF SEPARATION FROM YOUR LATEST 
PERIOD OF ACTIVE SERVICE IN THE ARMED 
FORCES OF THE UNITED STATES DURING 
TIME OF WAR. DO NOT SUBMIT PROOF OF 
DISCHARGE OR SEPARATION WITH THIS AP- 
LICATION.” 


In addition to the sworn statements made on the form No. 
57, the record also makes clear that appellant continued to 
disavow any duty in the military service during the actual re- 
moval proceedings by the hospital. On April 8, 1954, the 
personnel officer of the hospital met with appellant, and with 
her counsel, Mr. Capelle H. Damrell. At this proceeding ap- 
pellant was advised of the advantages of being removed from 
service under Section 14 of the Veterans Preference Act. Also 
lat this proceeding further direct inquiry was made as to 
whether she had ever served in the military service. Once 
again appellant denied that she had served in the military 
service (J. A. 17, 12). 
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From these facts it is difficult to come to any conclusion but 
that appellant was intentionally concealing the fact of having 
served in the military service. Appellant apparently felt that 
giving the employer any information pertaining to service in 
the armed forces would in all probability mean finding out 
about the reason for her discharge, and such might adversely 
affect the chances of selection for Government employment. 
In addition to what may be inferred from the record there is 
an explanation furnished by appellant’s representative that 
explains the reason for appellant’s concealing the fact of her 
military service. In a letter from the Director of the Seventh 
United States Civil Service Region dated June 14, 1954, the 
following statement is made (J. A. 9): 


_ “She (appellant) was separated because of inapti- 
tude. Her representative advises that she was ashamed 
to admit, in her application for employment and subse- 
quent to that date, that she had been in the Naval 
Service because of the reason for her discharge.” 


Appellant, from all indications, is a person of considerable 
education and average intelligence. Although cognizant of 
the fact that, her training in the Navy Reserve Program con- 
stituted military service, appellant wrongly concealed it while 
applying for Federal service. Of utmost significance, appel- 
lant again disavowed having served in the military service 
when direct inquiry was made of the fact at the removal hear- 
ing. It seems clear that appellant, because of her misrepre- 
sensation placed herself in 'a position of being unable to claim 
veteran benefits. If she admitted being in the military serv- 
ice, so as to qualify for removal veteran’s preference eligible 
it would have meant disclosing the fraudulent statements that 
had been entered on the employment forms. Rather than do 
this appellant apparently decided to remain silent and forego 
the rights and benefits under the Veterans Preference Act. 
In so doing appellant waived her rights, and now she should 
have no cause to complain about the procedures used by the 
hospital to remove her from Federal service. 


ee asain ae oe = Oe pe aa 8 


| gy 
II 


Appellant is estopped from complaining about the procedures 
| used in removing her from Government service 


y 


Y 


Appellant is estopped from complaining that her removal | 
from Federal service was not accomplished in accordance with | 
the procedures of Section 14 of the Veterans Preference Act. 

> Although appellant now urges this position the record makes 
quite clear that appellant, during the course of the removal 
proceedings before the agency, disclaimed being a veterans 
preference eligible by denying having served in the military 
service. 

The Federal courts have applied the doctrine of equitable 
estoppel to administrative proceedings. Wilkes v. Dinsman, 
48 U.S. 89, 125, 7 How. 89, 12 L. Ed. 618 (1849) ; Anderson v. 
Mt. Clemens Pottery Co., 328 U.S. 680 (1946); Robinson v. 
Commissioner of Internal Revenue, 100 F. 2d 847, 1939) ; Cal- 
lanan Road Co. v. United States, 345 U. S. 507, 513 (1953). 
The various courts have recognized that the doctrine of 
estoppel is not of unlimited application, but whether it is 
properly available depends on the facts and circumstances of 
the particular case as it arises. The invoking of the doctrine 
has been particularly applicable to those situations where one 
of the parties has been at fault in making false representations 
of a material fact. In Robinson v. Commissioner of Internal 
Revenue, supra, the Court invoked the doctrine and concluded 
the following, 100 F. 2d at p. 849:° 


Equitable estoppel applies in tax cases when the fol- 
lowing correlative facts are present: The taxpayer, by 
his conduct, which includes language, acts or silence 
knowingly makes a representation or conceals material 
facts which he intends or expects will be acted upon by 
taxing officials in determining his tax, and the true con- 
cealed material facts are unknown to the taxing officials 
or they lack equal means of knowledge with the tax- 
payer, and act on his representation or concealment and 
to retrace their steps on a different state of facts would 

cause the loss of taxes to the Government. A weighty 








7 Also see: Shepard v. Barron, 194 U. S, 553, 569 (1904). 
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factor in determining the application of the principle is 
the availability of the necessary facts to the parties 
involved. 


There seems to be little if any doubt thas appellant fraud- 
ently concealed the fact of having served in the military serv- 
ice during World War II. (See Argument One). It is only 
since appellant has been removed from Federal service that 
she admits having served in the armed forces. With the re- 
acknowledgment of this fact, appellant maintains that the 
agency erred in failing to remove her in accordance with the 
provisions of the Veterans Preference Act. It is clear that she 
should not be permitted to prevail in this contention. Appel- 
lant’s recantation of having served in the military service 
comes too late. The record shows that the agency sought in- 
formation about but only received untruths as to appellant’s 
prior military status. The representations of no military 
service were relied upon by the agency and formed the basis 
- for determining the removal procedures to be accorded ap- 
- pellant. To now disturb the removal procedure used by the 
' agency would mean that an employee may avail herself of 
what is substantially a fraud. This appellant should not be 
permitted to do. To disturb the action now will delay of 
finality of decision, and incur a monetary loss. It may mean 
disturbing a replacement who has been selected and trained to 
fill appeliant’s place. Moreover, it may also mean the pay- 
ment of two salaries over a period where the agency was not at 
fault, and where appellant had been removed by procedures 
laequiesced in by her, if not dictated and obviously then 


desired by her. 
CONCLUSION 


Wherefore, it is respectfully submitted that the decision of 
the District Court be affirmed. 
Ourver GascH, 
United States Attorney. 
Lewis CaRROLL, 
Frep L. McInryre, 
Assistant United States Attorneys. 
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2 
REASONS 
I. | 
Appellant, admittedly, was illegally discharged from her employ- 
ment with the Veterans Administration. This Court holds her estopped 





to claim her rights under the Veterans' Preference Act because of "the 
course of conduct pursued by (her) in flagrantly failing to make required 
disclosures." : 

A part, large or small, of the conduct deemed "flagrant" by the 
Court was the erroneous assumption that appellant "persisted in her 
denial to a personnel officer that she had ever been in the Military Ser- 
vice."* She made no such denial. A just determination of the issues re- 
quire reexamination of the record. ! 

Il. 





Flagrant conduct (misrepresentation) of itself cannot justify estop- 


pel. Detriment or prejudice to the party claiming estoppel must be pres- 
ent. The detriment or prejudice in this case, if any, was the creation of 
the Veterans Hospital through appellate procedure, completely avoidable 
by compliance with the finding and recommendation of the Civil Service 
Regional Office in June 1954. | 


I. | 

This Court heretofore has resisted application of the doctrine of 

estoppel to administrative proceedings (Appellant's Br. p. 6). The 
reason given for application here is: | 


"We think that in light of the course of conduct _ 
pursued by appellant in flagrantly failing to 
make required disclosures, the action of the 
Civil Service Commission is clearly correct." | 





Her flagrant conduct was: 


a. Denial of war time military service in filling out Form 57, 
September 3, 1946. 


b. Affirmation in succeeding papers, the latest dated April 8, 
1948, of the correctness of her answers in Form 57. 


c. Failure to claim a hearing under Section 14 of the 
Veterans’ Preference Act of 1944. 
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The court erroneously included another element deemed flagrant 
conduct -- persistence in her denial to a personnel officer that she had 
ever been in the Military Service. 





The record does not support, and is contrary to, the following 
statement of the court: 


..and she persisted in her denial to a personnel 
officer that she had ever been in the Military | 
Service. | 


The appellees, in their brief, stated and restated erroneously 
and without basis in the record, that appellant made positive statements 
at the removal hearing that she had not served in the military service. 
The Hospital itself made no such claim. The record completely fails 
to show that the hearing panel even asked her if she had been in the 
military, or if she was a veteran, or if she claimed a Section 14 hear- 


ing. All of the following underscored statements by appellees in their 


brief are in complete error: 





Page 4: Appellant in the Civil Service Employment Form No. 57 
denied having served in the military service. Similarly 
she made the same contention during the removal pro- 
ceeding before the agency. 


. appellant is estopped from complaining ee the 
procedures used in her removal. The record makes 
clear that the agency sought information about, but 
only received untruths as to whether appellant had 


served in the Military service. | 





: In addition to the sworn statements made on the form 
No. 57, the record also makes clear that appellant 
continued to disavow any duty in the military service 
during the actual removal proceedings by the hospital. 


: Of utmost significance, appellant again disavowed having 
served in the military service when direct inquiry was 
made of the fact at the removal hearing. 


: Appellant is estopped from complaining. . . (because) 
during the course of the removal proceedings before the 


agency, (she) disclaimed being a veterans oe erence 
eligible by denying having served in the military service. 
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The court erroneously included another element deemed flagrant 
conduct -- persistence in her denial to a personnel officer that she had 
ever been in the Military Service. 


The record does not support, and is contrary to, the following 
statement of the court: | 
...and she persisted in her denial toa personnel 
officer that she had ever been in the Military | 
Service. 
The appellees, in their brief, stated and restated erroneously 
and without basis in the record, that appellant made positive statements 
at the removal hearing that she had not served in the military service. 
The Hospital itself made no such claim. The record completely fails 
to show that the hearing panel even asked her if she had been in the 
military, or if she was a veteran, or if she claimed a Section 14 hear- 
ing. All of the following underscored statements by appellees in their 
brief are in complete error: | 


Page 4: Appellant in the Civil Service Employment Form No. 57 
denied having served in the military service.’ Similarly 
she made the same contention during the removal pro- 
ceeding before the agency. 


1 


. appellant is estopped from complaining about the 
procedures used in her removal. The record makes 
clear that the agency sought information about, but 
only received untruths as to whether appellant had 
served in the Military service. 





Page 7: In addition to the sworn statements made on the form 
No. 57, the record also makes clear that appellant 
continued to disavow any duty in the military service 
during the actual removal proceedings by the hospital. 





Page 8: Of utmost significance, appellant again disavowed having 
served in the military service when direct inquiry was 
made of the fact at the removal hearing. 


Page 9: Appellant is estopped from complaining. . .|(because) 
during the course of the removal proceedings before the 
agency, (she) disclaimed being a veterans preference 
eligible by denying having served in the military service. 
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Appellees considered her alleged denial of military service to the 
removal hearing panel of "utmost importance."' Appellant assumes the 


court likewise considered such denial of utmost importance, Since 
there was no such denial, appellant respectfully states the judgment of 


this court is founded on a false premise. 


The personnel officer's statement (J. A. 17) was that he explained 
the procedures to her at a reprimand hearing held April 8, 1954, and 
heard her discuss her status with her counsel at that time. | He made 


no claim to being present at the removal hearing. The removal hearing 





panel is not known. This is consistent with the hospital's statements in 
its appeal (J. A. 16), as well as her former attorney's sworn affidavit 
(J. A. 12). The reprimand hearing of April 8 was a separate and dis- 
tinct proceeding from that held on her removal April 20 to 23. 


The Seventh U.S. Civil Service Region sought legal advice from 
the Central Office of the Civil Service Commission after receipt of ap- 
pellant's appeal. The Central Office rendered an opinion on the problem, 
and it was upon that opinion that the action of the hospital was disapproved 
as illegal. That opinion reads (J. A. 11): | 


There is nothing in the law or in the regulations 
which requires that an employee make known his 
entitlement to preference, and there is no pro- 
vision which would excuse an agency's failure to 
follow the prescribed procedures merely because 
an employee's entitlement to preference was not 
known. It is the responsibility of the employing 
agency to ascertain whether or not an employee 
is entitled to the benefits of Section 14 and to fol- 
low prescribed procedures wherever appropriate. 





The frantic search of the hospital for evidence to sustain their 
responsibility is evidenced by the sworn affidavit of her counsel (J. A. 12), 
who joined the opposition and related her denial to him of Section 14 
rights because she was not a "veteran.'"' The meaningless statement of 
the hearing officer (J. A. 17), unsworn, relating the conversation he 
heard between appellant and her counsel at the reprimand hearing of 
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April 8 (not the removal hearing) transposed the word "veteran” to 
"military service", the same error indulged by appellees and apparently 
adopted by the court. | 


The separate use of the phrase "military service" and the word 
"veteran" is no play on words. The former includes all who took the 
oath. The latter, with respect to benefits granted by Congress, is 
qualified and restricted. A "veteran" for one benefit may have no 





standing whatever as a "veteran" for another. Appellant pointed out 
this distinction in her briefs. The appellees, however, didnot, or 
would not, recognize the distinction, and used the term "military 
service." : 


The hospital claimed it left "no stone unturned in discharging 
(their) responsibility" (J. A. 16). The record does not support the state- 
ment. Since their appeal related in detail what they did to discharge 
their responsibility, a reading of the record shows they did not even ex- 
plain the procedure under which the removal hearing was held; that she 
was not asked if she had been in the military service; that she was not 


asked if she was a veteran; that she was not asked if she claimed entitle- 


ment to a hearing under Section 14. 


What the hospital recited as discharging their responsibility was 
in fact an attempt to justify their flagrant and summary action. Appel- 





lant's conduct at the reprimand hearing of April 8 did not meet with 
their approval, so they fired her April 12, effective the next day, for 
insubordination at the reprimand hearing, as they specifically state 
(J. A. 6): | 

1. Repeated refusal to answer questions. 

2. Demand for an apology. 

3. Claim of perjury by the Chief of Service. 

The Federal Government operates through agents, and notice to 
one, is constructive notice to the other. .That fact is recognized by the 
Veterans Administrator in Decision No. 548. Notice of a veteran's 
status to any branch of the Federal Government is constructive notice 
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to the Veterans Administration. Simple inquiry of the military by the 
facility would have elicited appellant's status. | 


Appellees considered it of critical important in the application of 
the doctrine of estoppel that appellant denied military service to the 
panel conducting her removal hearing. Appellant respectfully states 
her belief the court considered such denial a critical factor in reaching 
its determination. Since there was no such denial, appellant respect- 
fully states a fair and just determination of her appeal requires re- 
hearing on the factual record. 


I. 
Rstoppel_ 


Appellees claimed and this court has applied estoppel because of 
appellant's misrepresentations, including her alleged denial of military 
service to a personnel officer. As pointed out, she made no such de- 
nial. 

Estoppel requires prejudice, damage, or something to the other 
party arising from the person's actions against whom estoppel is claimed. 
Appellees (Br. 10) raise the possibility of prejudice by a 


a. Delay in finality of decision. 
b. Possible double salaries. 

Cc. Possible displacement of substitute personnel. 
d. Monetary loss, possible. 


Appellees, however, do not actually charge these possibilities to 


appellant, and for good reason. Her reinstatement was directed by the 
Regional Office of the Civil Service Commission on JUNE 28, 1954. Rein- 
statement and a legal discharge would have eliminated all possibility of 
delay in finality of decision; double salaries; personnel displacement, 





and monetary loss, if, in fact, they exist. These possibilities are the 
creations of the hospital itself by resisting correction of the mistake 
through appeal. The Civil Service Commission itself had the appeal 
under consideration for 10 MONTHS before announcing its application of 





estoppel and reversing the regional office. Regardless of the classifi- 
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cation of appellant's course of conduct, there is no legal support in the 


record for estoppel. 


By invoking estoppel, this Court has determined: 
a. That the provisions of the Veterans Preference Act are 
not mandatory. 
b. That veterans’ rights are waivable under the statute. 


The Supreme Court holds that a private right granted |by statute 
cannot be waived if such waiver would thwart a legislative policy. The 
House Report on the Veteran's Preference Act of 1944 states the object 





of the legislation was to further the reemployment and rehabilitation 
program. Appellant reaffirms her contention that the provisions of the 
Act are mandatory and that the rights thereunder are not waivable under 


law. 





WHEREFORE your petitioner respectfully prays entry of order 
vacating and setting aside the opinion of this court dated March 13, 1958, 
and that the cause be set for rehearing en banc. | 


Respectfully submitted, 


Rex K. Nelson | 
211 C Street, N.| W. 


Washington, D. C. 
Attorney for Appellant 
CERTIFICATE | 





I hereby certify that the foregoing petition is presented in good 
faith and not for purposes of delay. ! 


Attorney for Ap 











